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Recitals.

  R1.  These Election Rules (“Rules”) of Bay Street One Condominium Association (the “Association”) have been enacted pursuant to Sections 5.2(D) of Article V of the Association’s Declaration of Covenants, Conditions & Restrictions (the “CC&Rs”) and Civil Code 1357.100 et seq.  The definitions and meanings set forth in Article I of the CC&Rs and Article II of the Bylaws also apply to these Rules.

  R2.  It is the goal and intent of the Association that these rules ensure the following:  (a) that if any candidate or Member advocating a point of view is provided access to any Association media, newsletters, or Internet Web sites during a campaign, for purposes that are reasonably related to that election, equal access shall be provided to all candidates and Members advocating a point of view, including those not endorsed by the board, for purposes that are reasonable related to the election; and (b) access to the Common Area meeting space, if any exists, during a campaign, at no cost, to all candidates, including those who are not incumbents, and to all Members advocating a point of view, including those not endorsed by the board, for purposes reasonably related to the election.

Article I:  Nominations for Directors.

Section 1.1.  Nomination Timing & Process.  Approximately thirty (30) days prior to the mailing of balloting materials for any election of Directors, the Association shall mail a nomination form to the Members to allow Members to nominate candidates for those Director positions with expiring terms.  The form shall set forth a return deadline.

Section 1.2.  Nominations on Ballots.  Any Member eligible to vote in the election may write-in the name of a candidate on that Member’s ballot.  The official ballot form shall provide spaces for write-in candidates.

Section 1.3.  Candidates’ Names on Official Ballot.  The names of all qualified candidates that were received by the Board on or before the deadline set forth on the nomination form shall be listed on the official ballot.

Section 1.4.  Self-Nomination.  A Member is expressly allowed to nominate himself (or herself) as a candidate.

Article II:  Directors.

Section 2.1.  Number & Qualifications of Directors.  The Board of Directors shall consist of an odd number of Directors (not less than (3) nor more than seven (7) Persons).  To be eligible or qualified to be a Director, each candidate must:  (a) be either (i) a Member; or (ii) an officer, director, employee or agent of a Member; (b) not have been declared “of unsound mind” by a Court; and (c) not have been convicted of a felony.

Section 2.2.  Expiration of Directors’ Terms of Office.  All Directors are elected for one (1) year terms.

Section 2.3.  Campaign Funds.  Except for the preparation and mailing of voting materials (e.g., Ballot Packets) as set forth in these riles and Civil Code 1363.03 and furnishing refreshments at any meeting, the Association is prohibited from spending any Association funds for campaign purposes (including, but not limited to, the preparation and distribution of any materials advocating a particular candidate’s election.  (See Civil Code 1363.04)

Article III:  Election Inspectors.

Section 3.1.  Mandatory Use of Election Inspectors.  In order to ensure Members’ right to privacy and to aid in the voting process, the Board may utilize the services of Election Inspectors during any Member vote.  The Association must use Election Inspectors for any Member vote on:  (a) election of Directors; (b) approval of a Special Assessment or Regular Assessment increase; (c) Governing Document amendment; (d) grants of exclusive use of the Common Area; and (e) any other matter required by law.  (See Civil Code 1363.03).

Section 3.2.  Number of Election Inspectors & Use of Assistants.  As required by law, the Association can appoint one (1) Election Inspector or (3) Election Inspectors.  (For purposes of these rules, the term “Election Inspector” shall apply whether the Association has appointed one (1) or three (3) Election Inspectors).  The Election Inspector may employ any number of assistants (who are neutral, independent third parties) to help the Election Inspector fulfill his/her duties, including verifying Signed names and processing and tabulating votes.  Any assistants will be under the direct supervision of the Election Inspector.

Section 3.3.  Selection of Election Inspector.  The Board of Directors shall appoint, select or retain the Election Inspector.

Section 3.4.  Qualification of Election Inspector.  Any person appointed as an Election Inspector must be independent, neutral (i.e., not advocating an outcome on any matter on which the Members will be voting) and of good repute.

(a) Approved Categories of Persons.  Members (except those prohibited in Subsection (b), below) may act as an Election Inspector.  Independent third parties, including CPAs, county poll workers and notary publics, can also act as Election Inspectors.  The Association’s manager may serve as an Election Inspector.  Vendors who specialize in providing Election Inspector Services (and who provide no other services to the Association) may also be hired (and paid) by the Association to act as an Election Inspector.
(b) Prohibited Categories of Persons.  Any Member who is:  (i)  a candidate; (ii)  a Director;  (iii)  an employee of any candidate or Director; and/or (iv)  a relative or significant other of any candidate or Director is prohibited from acting as an Election Inspector.  The Association’s attorney, and other paid vendors or service providers used by the Association, except for the Association’s manager, are prohibited from serving as an Election Inspector.
Section 3.5.  Deadline for Appointment.  The Board should appoint the Election Inspector no later than the day that the Association mails Ballot Packets to the Members.  

Section 3.6.  Powers & Duties.  
(a) Powers.  The Person(s) appointed as Election Inspector(s) have the full powers set forth in Civil Code 1363.03 and Corporations Code 7614 (or comparable superseding statutes).
(b) Duties.  The Election Inspector must perform his (or her) duties impartially, in good faith, to the best of his or her ability, and as expeditiously as is practical.  Those duties include:
(i) Number of Members.  Determine the number of Members entitled to vote and the Voting Power of each member.
(ii) Validity of Proxies.  Determine the authenticity, validity, and effect of Proxies, if any.
(iii) Receive Ballots.  Receive Ballots and maintain the ballots (or designate a location of the ballots).
(iv) Verify Member Information & Determine Quorum / Approval Requirements.  Verify the Member’s information and the Signed name(s) on the Ballot Return Envelope prior to the meeting at which the ballots are to be tabulated and determine if the quorum requirement, if any, for the election has been met by the number of valid Ballot Return Envelopes that have been received before the polls closed (i.e., the deadline for receipt of the ballots). If the quorum requirement (or the Member approval requirement, if any, has clearly not been met by the number of valid Ballot Return Envelopes held by the Election Inspector, the Election Inspector shall immediately report that information to the Board.
(v) Cooperate in Voting Extension.  Cooperate with the Association in postponing the close of the polls and ballot tabulation process to allow Members additional time to vote where the Board decides to extend the balloting deadline because the quorum of Member approval requirements have clearly not been met by the number of Ballot Return Envelopes received by the Election Inspector. 
(vi) Validity of Ballots.  Determine the authenticity, validity, and effect of ballots.
(vii)  Determine All Challenges.  Hear and determine all challenges and questions in any way arising out of or in connection with the right to vote (whether raised before, during or after the meeting where the ballots were counted).
(viii) Count Ballots/Votes.  Count and tabulate all votes (and open the envelopes containing the ballots).  But, these acts shall only be performed in public at a properly noticed meeting.
(ix) Allow Observation by Members.  Allow interested Members attending the Meeting to observe the envelope opening and ballot counting process (without allowing anyone to interfere with the tabulation process).
(x) Closure of the Polls.  Determine when the polls shall close (in compliance with the deadlines established by the Association and provided to the Members).
(xi) Determine Election Results.  Determine the tabulated results of the election (in compliance with the requirements of the Governing Documents (including these Rules), the Davis0Sterling Act and the Corporations Code).  Specifically, the Election Inspector shall determine if Member approval requirements were satisfied.
(xii) Immediately Report Election Results.  Immediately report election results to the Board.
(xiii)   Prepare Report.  Prepare and sign an Election Inspector Report ad provide a copy to the Association for its records.  Any Election Inspector Report made by the Election Inspector is prima facie evidence of the facts stated in the report.
(xiv)  Maintain Voting Materials.  Bundle and maintain all voting materials (including, but not limited to): (A) voided, unopened Ballot Return Envelopes, (B) opened Ballot Return Envelopes, (C) opened Secret Ballot Envelopes, (D) Ballots, (E) Member list(s) used to determine voting rights; (F) tabulation sheets; (G) Election Inspector report(s); and (H) any and all other relevant materials used by the Election Inspector during the verification, envelope opening and/or tabulation process.  Pursuant to Civil Code 1363.03(h), the Election Inspector shall maintain the voting materials for at least nine (9) months from the tabulation date.  After the nine (9) month period has elapsed, the Election Inspector shall turn over all voting materials to the Association.  After the voting materials are transferred to the Association, the voting materials shall be stored by the Association in a secure place for no less than one (1) year after the date of the election (See also Corporations Code 7527).
(xv) Produce Voting Materials for Recount.  Make the ballots available for inspection and review by a Member (or the Member’s authorized representative) if a recount or other challenge to the election process has been made during the period when the Election Inspector is maintaining the voting materials pursuant to Subsection (xiv), above.
(xvi) Any & All Other Acts.  Perform any and all acts as may be proper to conduct the election with fairness to all Members in accordance with Civil Code 1363.03 (and the Corporations Code, and the Governing Documents, including these rules) regarding the conduct of the election that are not in conflict with Civil Code 1363.03.
Section 3.7.  Majority Rules.  If three (3) Election Inspectors are appointed, the decision or act of a majority (i.e., two (2) of the Election Inspectors) shall be effective in all respects as the decision or act of all Election Inspectors.

Article IV:  Ballots

Section 4.1.  Use of Mailed Ballots.  The Board shall establish record date(s).  (See Section 5.11 concerning record dates).

(a) Mandatory Use of Mailed Ballots.  Any Member vote (required by law o the Governing Documents) on: (i) an increase of the Regular Assessments; (ii) imposition of a Special Assessment; (iii) election of any Director; (iv) recall of any Director; (v) amendment (or restatement) of any Governing Documents; and/or (vi) a grant of exclusive use of General Common Area pursuant to Civil Code 1363.07 shall be held by secret Mailed Ballot in accordance with the procedures of 1363.03 and this Article IV.
(b) Discretionary Use of Mailed Ballots.  Unless voting by Mailed Ballot is required by Civil Code 1363.03, the Board has discretion on whether to use the Mailed Ballot process.
Section 4.2.  Deadlines & Extensions.

(a) Distributions & Deadlines.  The Board shall distribute the Mailed Ballot to every Member entitled to vote at least thirty (30) days prior to the final date the Mailed Ballots are to be received to be counted.  The close of the balloting period (i.e., closure of the polls) must be at least thirty (30) days after the date of the Ballot Packets were mailed and shall be clearly set forth in the Ballot Packet distributed to the Members.
(b) Extension of Balloting Period.  The deadline for the receipt of the Ballot Return Envelopes (i.e., closure of the polls) may be extended by the Board of Directors at any time prior to the Election Inspector opening the first (1st) Ballot Return Envelope.
Section 4.3.  Ballot Packets.  At minimum, the Ballot Packet for each election by Mailed Ballot shall consist of the following:

(a) Official Ballot.  The Association’s official ballot.
(b) Voting Instructions.  Instructions for use of the balloting packet and voting.
(c) Secret Ballot Envelope.  A small envelope marked “Secret Ballot Envelope.”
(d) Ballot Return Envelope.  A larger, postage-paid return envelope with the Election Inspector’s address pre-printed as the recipient.
(e) Candidate Nomination Forms.  If in its discretion, the Board decides that copies of the first page of every nomination form received from any candidate (or Member advocating a point of view) should be provided to the Members, copies of those nomination forms may also be included as part of the Ballot Packet.
(f) Ballot Packet Envelope.  One (1) each of the items listed in Subsections (a) through (e), above, shall be inserted into a No. 10 (or larger) envelope.  After the Ballot Packet Envelopes have been stuffed with the Ballot Packet materials (i.e., the items listed in Subsection (a) through (e), above) the Association shall have one (1) Ballot Packet Envelope: (i) addressed to each Member (as of the record date for the election) to that Member’s address as it is set forth in the Association’s Records/Member’s list; (ii) marked with the Election Inspector’s address for the returned address; (iii) sealed; and (iv) stamped with sufficient postage for mailing via first class.  The stamped, stuffed, sealed and addressed Ballot Packet Envelope and enclosed materials are hereinafter collectively the “Ballot Packet”.
Section 4.4.  Mailing Procedure.  One (1) Ballot Packet shall be mailed to each Member.

(a) Postage Paid.  All Ballot Packets must be mailed with sufficient postage and sent by first class mail.
(b) Affidavit of Mailing.  An affidavit of the mailing (or other means of giving notice) of any Ballot Packet (and/or notice of Member meeting) may be executed by the Secretary of the Association, and if so executed, shall be filed and maintained in the Association Records with the minutes.  An affidavit constitutes prima facie evidence that the items were mailed or the notice was given.
Section 4.5.  Contents of Mailed Ballot.

(a) Director Elections.  For election of Directors, the ballot must be set forth; (i) the names of all candidates whose names have been placed in nomination at the time the ballot is issued; (ii) the number of director positions to be filled; and (iii) whether or not cumulative voting is allowed.  The ballot form should also provide a space where the Member can designate a vote for another (i.e., write-in) candidate.
(b) Other Matters.  For all matters other than Director elections, the Mailed Ballot must provide a clear statement of the matter to be voted on by the Members.
(c) Voting options.  Any Mailed Ballot must set forth the proposed action and provide an opportunity for the voting Member to specify approval or disapproval of the proposed action.
(d) Balloting Deadline.  Any Mailed Ballots must state the time by which the ballot must be received in order to be counted (i.e., closure of the polls).
(e) Quorum & Approval requirements.  Any Mailed Ballot (or its accompanying voting instructions) must set forth: (i) the number of responses needed to meet the quorum requirement for valid action; and (ii) the percentage of “yes” votes needed for approval, if any.  (See Sections 12.2 and 12.5, below).
(f) Secretary.  In order to preserve confidentiality, a voter may not be identified by name, address, or Unit number on the ballot.
Section 4.6.  Envelopes & Voting Instructions.  For votes on: (a) election of any Director; (b) recall of any Director; (c) approval of a Special Assessment; (d) approval of a Regular Assessment increase; (e) Governing Document amendment or restatement; or (f) grants of exclusive use of the Common Area, the Association must comply with the envelope and voting instruction requirements of Civil Code 1363.03.

Section 4.7.  Determining Results/Approval.  A matter on a Mailed Ballot is “Approved” by the Members only if: (a) the quorum requirement is met as specified in Section 12.2, below; and (b) the “yes” votes satisfy the passage requirement, if any.  (See Sections 12.4 and 12.5, Below).

If the time for returning Mailed Ballots is extended in accordance with Section 4.2(b), above, the reduced quorum percentage (if applicable) in Section 12.2, below, applies.

Section 4.8.  Proxies Prohibited.  Use of Proxies is prohibited when the Association is conducting the Member vote by Mailed Ballot.  Proxies shall not be construed or used in lieu of a Mailed Ballot (or any other written ballot, including a ballot distributed at a Member meeting).

Section 4.9.  Irrevocable.  Once a ballot Return Envelope/ballot is cast (i.e., received by the Association or its Election Inspector), that ballot may not be revoked.

Section 4.10.  Replacement Ballots.  The Election Inspector may provide a requesting Member with a duplicate or replacement ballot (or Ballot Packet) if the Election Inspector has verified that: (a) the Member requesting a duplicate ballot is a Member eligible to vote; and (b) the Association has not already received a Ballot Return Envelope for the Member’s Lot/Unit.  The Member will need to sign a statement under penalty of perjury that the Member’s original ballot was lost, destroyed or stolen before that Member is entitled to receive a duplicate ballot.  The Member’s signed statement will be maintained with the other voting materials.

Section 4.11.  Written Notice to Members.  The results of any vote by Mailed Ballot must be mailed to the Members within fifteen (15) days of the end of tabulation of votes.  If the number of ballots cast with respect to any matter is insufficient to satisfy the minimum quorum requirements for valid action, the Board will notify the Members that the quorum was not met.
Article V:  Record Dates & Member Lists.

Section 5.1.  Record Dates.  For the purpose of determining which Members are entitled to notice of any meeting, to act by Mailed Ballot, or exercise any rights in respect to any other lawful action, the Board should fix, in advance, a “record date.”  The record dates established pursuant to this Section 5.1 shall be as of the close of business for the following dates:

(a) For Mailed Ballots.  The record date for the Member votes held by Mailed Ballot shall be the date that the balloting period ends.
(b) For All Other Purposes.  For all other purposes, including determining what Members are entitled to vote, the record date should be the date of the meeting (or other event).
Section 5.2.  Member Rights.  Only Members who, as of the record date, are: (a) of record; and (b) eligible have the right to: (a) to receive notice of any meeting or other event; and/or (b) vote by Mailed Ballot (or other means).  (See Sections 12.1(c), below, concerning voting eligibility).

Section 5.3.  Member list of Eligible Voters.  As of the record date, the Association shall prepare a list of all Members who are eligible to vote at the upcoming election.  The list shall state the name(s) of all known Members (i.e., Owners of each Unit) and the address of the Unit for that/those Owners.  If the List contains the name(s) of any Members who are not eligible for voting at the upcoming election (due to suspension of voting rights, Member discipline or other reasons), the list shall include an indication of why the Member(s) are not eligible.  The Association’s list of Members eligible to vote shall be provided to the Election Inspector before the 1st ballot envelope is opened.

Article VI: Receipt & Handling of Voting Materials.

Section 6.1.  Voting Ballots & Delivery to Election Inspector.  Each Member eligible to vote has the right to Mark his voting choices on the Association’s official ballot and return that ballot to the Association’s Election Inspector using the Ballot Return Envelope and Secret Ballot Envelope in accordance with the provisions of Civil Code 1363.03, these rules and the process set forth in the Voting Instructions.

Section 6.2.  Return & Receipt of Ballots.

(a) Return Voted Ballots to Election Inspector.  Each Member is to return his (or her) ballot to the Election Inspector at the address stated in the Ballot Packet (and on the Ballot Return Envelope).  The Member shall Sign his/her name and ensure that the Member’s address (or Unit/Lot number) is legible and located in the upper left-hand corner of the Ballot Return Envelope.
The Election Inspector may void all ballots that are returned in an envelope that fails to have the necessary identification information in the upper left-hand corner of the envelope.

(b) Collection of Ballot Return Envelopes.  The Election Inspector shall check the post office box (or other return location(s)) and remove all envelopes promptly after the close of the polls/end of the balloting period.  After collecting the envelopes, the Election Inspector must: (i) count and record the number of Ballot Return Envelopes; (ii) put the unopened Ballot Return Envelopes in order of the Member list provided by the Association; (iii) verify the Member’s information and Signed name on the Ballot Return Envelopes at the meeting at which the ballots are to be tabulated; and (iv) determine if the quorum requirement, if any, for the election has been met by the number of valid Ballot Return Envelopes that have been received before the polls closed (i.e., the deadline for receipt of the ballots).  If the quorum requirement (or the Member approval requirement, if any), has clearly not been met by the number of valid Ballot Return Envelopes held by the Election Inspector, the Election Inspector shall immediately report that information to the Board.

If the name and address match those on the Member list, the ballot should be deemed valid by the Election Inspector.

Any mis-addressed or mis-delivered mail should be separated from the envelopes containing election materials.

Any Ballot Packet Envelopes that were “returned to sender” and delivered by the Election Inspector shall be separately bundled and left unopened.  The Election Inspector shall report the names and addresses for all “return to sender” Ballot Packet Envelopes that were received by the Association.

(c) Ballot Return Envelopes Containing Invalid or Insufficient Information.  If the name or address on the Ballot Return Envelope does not match the name or address on the Member list, the Election Inspector shall mark the unopened Ballot Return Envelope as unverified.  At the meeting where the tabulation of ballots is to occur, the Election Inspector shall make a determination on whether those unverified Ballot Return Envelope(s) are to be processed/counted as valid or voided.  The Election Inspector can obtain additional information from other sources to assist in determining how the unverified Ballot Return Envelope(s) are to be processed.
If the Ballot Return Envelope does not contain the Signed name or address information required by Civil Code 1363.03, but contains information sufficient to verify the Member’s identity (as decided by the Election Inspector, using his or her discretion), the ballot may be counted.

(d) Voided Ballot Return Envelopes.  Any Ballot Return Envelopes that are marked “VOIDED” shall be left unopened and bundled separately from those Ballot Return Envelopes that have been validated.
Article VII:  Meetings & Equal Access.

Section 7.1.  Member Meetings.

(a) Member Meeting Not Required.  Where the Association is conducting its Member vote using Mailed Ballots, the Association is not required to hold a Member meeting where the votes will be tabulated at a properly noticed Board meeting.
(b) Votes during Member Meeting.  Where the Association is conducting its Member vote using Proxies, the Association must hold a Member meeting in compliance with the Bylaws and California law.
(c) Informational or Meet-the –Candidates Meetings.  In the Board’s discretion, the Association may hold informal, meet-the-candidates, and/or other Member meetings in conjunction with the use of a Member vote by Mailed Ballot.  If a meet-the-candidates meeting is held, all candidates (and any Member(s) wanting to express an opinion related to the matters being voted) shall be given equal access to address the Members.  Regardless of the right to equal access, the Board has the power to set reasonable time limits during the “open forum” portions of the meeting.
Section 7.2.  Board Meetings.  After establishing the necessary quorum of the Board (or Members), if any, and the meeting is called to order, the Election Inspector shall take the following steps:

(a) Closure of the Polls.  The Election Inspector shall determine and/or verify that the polls have closed (i.e., that the balloting period has ended).
(b) Observation of Tabulation Process.  Interested Members (or candidates) attending the meeting have a right to observe the envelope opening and ballot counting process set forth in Subsections (c) and (d), below.  However if any Person attempts to handle any balloting materials or otherwise interfere with the tabulation process, the Board (and/or the Election Inspector) has the right to recess the meeting until the tabulation process can be resumed without interference.
(c) Opening of the Envelopes.  

(i) Completion of Each Step of the Process.  The Election Inspector shall fully complete each step of the ballot opening and vote tabulation process before commencing the next step of the process.  Each step of the tabulation process shall be done as listed below.  The Election Inspector shall:
(ii) Open the Ballot Return Envelopes.  Open all of the valid Ballot Return Envelopes and remove the enclosed sealed Secret Ballot Envelopes.  After the sealed Secret Ballot Envelopes have been separated from the valid and opened Return Ballot Envelopes, the Election Inspector shall bundle and set aside all of the valid and opened Ballot Return Envelopes until after the tabulation process is completed.  The sealed Secret Ballot Envelopes shall be placed in a ballot box or other container and the Election Inspector shall shuffle or mix these envelopes to ensure the secrecy of the voting process.
If a Member enclosed a ballot in the Ballot Return Envelope without sealing it into a Secret Ballot Envelope, the Election Inspector shall remove the ballot WITHOUT looking at the voting selections and shall place the ballot into an empty, space Secret Ballot Envelope.  After sealing the Secret Ballot Envelope, the Election Inspector shall place that sealed Secret Ballot Envelope with the rest of the unopened Secret Ballot Envelopes.

(iii) Open the Secret Ballot Envelopes.  Open all of the sealed Secret Ballot Envelopes and removes and, if necessary, unfold the enclosed ballots.  After all the valid Secret Ballot Envelopes have been emptied, the Election Inspector shall bundle and set aside all of the valid and opened Secret Ballot Envelopes until after the tabulation process is completed.
If a Secret Ballot Envelope is empty (i.e., does not contain a ballot), the Election Inspector shall mark the outside of the Secret Ballot with the phrase “Empty – No Ballot Enclosed.”

(d) Counting or Tabulating the Votes.

(i) Determination of Quorum.  The Election Inspector shall count the opened Ballot Return Envelopes and use that total to determine if the quorum requirements have been met.  (See Section 12.2, below).
(A) Next Step.  If a quorum is established, the Election Inspector shall proceed to the tabulation of the ballots.  If a quorum is not established (or insufficient votes to determine heightened Member approval requirements), the Board shall re-open the polling period and solicit additional ballots.
(B) Deemed Abstained Votes.  If a Member timely returns a valid Ballot Return Envelope but the Member failed to insert a Marked ballot (or inserted an unmarked ballot) into the Ballot Return Envelope, the Member shall be deemed to have voted “Abstained: on all matters and the Association may count that Member’s vote in order to satisfy the Association’s quorum requirements.
(ii) Tabulation & Results.  The Election Inspector shall count the votes on the ballots and determine the vote totals, and the election results (e.g., which candidates were elected or whether Members passed (or approved) any other pending issue(s)).
(A) Director Elections.  The candidate(s) receiving the greatest number of votes, up to the number of directors to be elected, are the candidate(s) elected to the Director position(s).  In the event there is a tie vote between those candidates who receive the lowest number of votes necessary to qualify for a Director position, the tie shall be broken by a coin toss.
(B) Member Approval Requirements.  For Member votes that require a certain percentage or number of Members approve the matter for passage, the matter is only approved (or passed) if the “Yes” votes equal or exceed the specified number or percentage.
(C) Bundle Ballots.  After the tabulation is completed, the Election Inspector shall bundle all of the ballots and then set the bundle aside with the other materials.
(e) Notify the Board.  The Election Inspector shall immediately report the voting results to the Association’s Board of Directors.  Upon receiving the Election Inspector’s oral report, the Board shall announce the results to the attending Members and cause the results to be recorded in the meeting minutes.
Section 7.3.  Equal Access.

(a) No Access to Association Media.  There shall be no access by any candidate (or Member advocating a point of view) to any of the Association’s media (including, but not limited to, newsletters, mailers and/or Internet Web sites.  In particular, the Board (or any Director) is prohibited from displaying the photograph or name of any candidate in any Association communication (e.g., publication of the Association newsletter with a president’s corner or photo of the president) within the thirty (30) day period immediately preceding the close of the polls/end of the balloting period for any Member vote.
The sole exception is the mailing of copies of the first page of the nomination forms received from any candidate (or Member advocating a point of view) as allowed in Section 4.3(e), above.

(b) Common Area Meeting Space.   The Association has no Common Area meeting space.  If the Board decides, in its discretion, to hold a meet-the-candidates meeting, all candidates (and Members advocating a point of view) shall have an equal opportunity to speak to attending Members for purposes related to the Member vote.  The Board has the right to enforce reasonable time limits on speakers. 

(c) No Disclosure of Voting Choices.  Each Member has the right to keep his (or her) voting selections and preferences secret.  No person has the right or ability to compel a Member to disclose how that Member voted on any Member vote.
The Election Inspector has the right to advise the Association of the names of those Members who have not yet voted in order to allow the Association to contact those Members to encourage them to vote.  An Election Inspector who provides this information is not violating the secrecy provisions of the Member vote.
Article VIII: Circumstance under Which the Board May Dispense with the Mailing of the Secret Ballots and Appoint Candidates to Replace Directors

If following the deadline for submitting written notification of the desire to be a candidate, the number of eligible candidates is equal to or less than the number of seats to be filled, the Board may dispense with the mailing of the Secret Ballots as such mailing would serve no purpose and, in its discretion, appoint these candidates to replace those Directors whose terms would be expiring.  In the event the Board appoints directors in this manner, then within 15 days following the appointed candidates taking office the Board shall publicize the appointments in a communication directed to all Members.

Article IX:  Storage of Voting Materials.

Section 8.1.  Bundle All Voting Materials.  After the voting results have been reported to the Board, the Election Inspector shall place all of the following materials into an envelope (or box), including, but not limited to: (a) voided, unopened Ballot Return Envelopes, (b) opened Ballot Return Envelopes; (c) opened Secret Ballot Envelopes; (d) Ballots, (e) Member list(s) used to determine voting rights; (f) tabulation sheets; (g) Election Inspector report(s); (h) Proxies, if any; and (i) any and all other relevant materials used by the Election Inspector during the verification, envelope opening and/or tabulation process.

Those Ballot Return Envelopes received after the close of polling (i.e., late) are to be left unopened and marked “Received after Polling Closed”.  Once marked, the Election Inspector shall place all of those unopened, void Ballot Return Envelopes with the other voting materials for storage.  (See Section 8.1, above).

Section 8.2.  Storage.   Pursuant to Civil Code 1363.03(h), the Election Inspector shall maintain the voting materials for at least nine (9) months from the tabulation date.  After the nine (9) month period has elapsed, the Election Inspector shall turn over all over all voting materials to the Association.  After the voting materials are transferred to the Association, the voting materials shall be stored by the Association in a secure place for no less than one (1_ year after the date of the election (See also Corporations Code 7527).

Section 8.3.  Production & Review of Voting Materials.  The Association (or its Election Inspector while the Election Inspector has possession of the voting materials) shall make the ballots available for inspection and review by a Member (or the Member’s authorized representative) if a recount or other challenge to the election process has been made.  In order to trigger the Member’s right to review and inspect the ballots, the Member must make his (or her) request in writing and mailed by certified mail to the current mailing address of the Association’s management company.
Article X: Proxies.

Section 9.1.  Use of Proxies.  Proxies are allowed when Members are voting during a Member meeting.  Where a Member vote is solicited pursuant to Civil Code 1363.03(e), Corporation Code 7513 and Article IV, above, use of a Proxy is prohibited on those matters that are set forth on the Mailed Ballot.

A Member can designate another Member as that Member’s authorized proxy holder.

Section 9.2. Validity.  For any Member vote where an Election Inspector is appointed, the Election Inspector has the right and power to determine the force and validity of any Proxy.  Proxies that do not comply with the requirements of this Article X or California law will not count toward any vote (or toward establishing a quorum).

Article XI:  Election Inspector Reports.

Section 10.1.  Preparation, Execution & Impact of Report.  As soon as possible after the tabulation of the votes, the Election Inspector is required to prepare and execute an Election Inspector report.  Any Election Inspector report made by the Election Inspector is prima facie evidence of the facts stated in the report.

Section 10.2.  Execution.  The Election Inspector report shall include the name(s) of the Election Inspector(s) and the signature(s) of the Election Inspector(s).
Article XII:  Election Challenges.

Section 11.1. Member Complaints or Challenges.  If a Member has a complaint concerning qualification of candidate(s) and/or voting violations or wants to challenge the results of any Member vote, before that Member can bring an action, the Member must submit in writing and sent by certified mail to the Election Inspector that Member’s complaint(s).  The writing must contain: (a) the name of the Member making the complaint; (b) the alleged violation(s) and the violator(s); (c) any other relevant facts concerning the alleged violation(s); and (d) the Signature of the Member alleging the existence of a violation.

(a) Dispute – Voter Eligibility.  A Member disputing that Member’s non-eligibility for voting shall present that non-eligibility dispute to the Election Inspector for review and decision.  The Member must present the dispute to the Election Inspector as soon as possible and, if at all possible, before the close of polling.
(b) Candidate Qualification.  A Member disputing the qualification (or non-qualification) of a candidate shall present that dispute to the Election Inspector for review and decision (or, if after the close of the balloting period, to the Association’s manager).  The Member must present the dispute as soon as possible and, if at all possible, before the close of polling.
The Member shall provide by certified mail the Association with a copy of the Member’s written complaint and/or challenge.

Section 11.2.  Response by Election Inspector.  Upon Receipt of a complaint, the Election Inspector must review the matter and provide a written response to the complaining Member within thirty (30) days of the receipt of the written complaint.

The Association has the right to provide any information and/or documentation that may help address and/or respond to the Member’s complaint and/or challenge.

Section 11.3.  Renewal of Member Complaint and/or Challenge.  If the Member believes that the written response (or other action undertaken by the Election Inspector) doesn’t adequately address the ember’s complaint(s), the Member can proceed with any other remedy concerning those complaint(s).  (See Civil Code 1363.09)

Article XIII:  Background Information.

Section 12.1.  Number of Membership Interests.  The Association has a total of ninety-five (95) of Members.  (See Section 13.3, below defining Member).

(a) Two Classes of Voting Membership.  Until May 16, 2008, the Association has two (2) classes of voting membership: Class A and Class B.  On and after May 17, 2008, the Association only has one (1) class of voting membership.
(b) Member Voting Rights.

(i) Class A.  Class A Members are a  Members (except the Declarant) and are entitle to one (1) vote for each Unit owned.
(ii) Class B.  Until May 16, 2008, the Declarant (as defined by Section 1.18 of the CC&Rs) has Class B voting rights and is entitled to three (3) votes for each Unit owned.
(c) Voting Eligibility.  Only Members in Good Standing can vote on any issue or matter presented to the Members for approval.  A Member who owns more than one (1) Unit is ineligible to vote for all Lot/Units if that Member is not in Good Standing with respect to any Unit.
The Association must furnish the Election Inspector with information concerning all Members whose voting rights have been suspended after notice and hearing and, thus, are not Members in Good Standing.

Section 12.2.  Quorum Requirements.  For valid action (or Member vote) at any Member meeting (or by Mailed Ballot), the quorum requirement is forty-nine (49) Members (i.e., fifty-one percent (51%)).  (See Section 3.4 of Article III of the Bylaws).

If any regular Member meeting is attended (in person or by proxy) by less than one-third (1/3) of the Voting Power of the Members (and a quorum is present) the only matters upon which action may validly be taken are those maters described in the notice of the meeting.

Members may only act (or vote) on those items listed in the Notice of the special Member meeting.  No new action item may be added to the agenda of any special Member meeting that was not set forth in the Notice mailed to all Members.

(a) Reduced Quorum Requirement.  For all Member votes except votes on Assessments, a Member vote (and/or Member meeting) may be continued (or adjourned).  At the extended ballot deadline (and/or continued meeting), the quorum is reduced to twenty-five percent (25%) of the Members eligible to vote.  For purposes of this Section 12.2(a), twenty-four (24) Members are necessary to establish a quorum.
(b) Postponements & Adjournments.  Any act of the Members (whether at a meeting or by Mailed Ballot) is void and has no effect if the requisite quorum requirement is not met.
(i) Mailed Ballots.

(A) Postponed Ballot Deadline.  If insufficient Ballot Return Envelopes/ballots are received to satisfy the quorum (or the minimum Member approval requirement), the Board can postpone the opening and tabulation of the votes to a later meeting and extend the deadline for the balloting period/polling closure.  Notice of the continuation of the deadline must be provided to the Members.
(ii) Adjourned Meeting.  If a quorum is never established for the meeting, a majority of those Members who are present at the meeting may vote to adjourn (or end) the meeting for lack of a quorum to a date not less than five (5) days and not more than thirty (30) days, but no other action may be taken or business transacted.  (See Subsections (i) and (ii) above, concerning failure to establish a quorum).  Adjournment is the only valid act that may be taken if a quorum of the Members is not established.
Section 12.3.  Departure of Members from Meeting.  The Members present at a duly held meeting at which a quorum was established may continue to transact business until adjournment, notwithstanding the withdrawal of Members that leave less than a quorum, so long as any action taken (other than adjournment) is approved by at least a majority of the Members required to constitute a quorum.

Section 12.4.  Majority Vote Required.  If a quorum is present, the affirmative vote of the majority of the Members voting by Mailed Ballot (or represented at the meeting) who are entitled to vote and did is the act of the Members, unless the approval of a greater number of Members is required by the California Nonprofit Mutual Benefit Corporation Law, the Davis-Sterling Act or by the Governing Documents.

Section 12.5.  Heightened Approval Requirements.

(a) Statutory.  Pursuant to Corporations Code 8724 (and so long as there is any Unit or parcel for which the Association is obligated to provide management, maintenance, preservation or control), the Association can’t transfer all or substantially all of its assets or file a certificate of dissolution without the approval of all (100%) of the Members.  (See Section 13.1 of Article XIII of the Bylaws).
(b) Articles.  At least a majority of both: (i) the Board of Directors and (ii) the Members must approve any amendment to the Articles.  (See Article VI of the Articles of Incorporation).
(c) Bylaws.  At least a majority of a quorum of each Class of Members must approve any amendment to the Bylaws.  (See Section 13.1 of Article XIII of the Bylaws).
(d) CC&Rs.

(i) Vote Not to Rebuild.  At least seventy-five percent (75%) of the total Voting Power of the Association must approve a decision not to rebuild after a fire or other casualty in order for the Association (and its Members) to avoid the obligation to rebuild.  (See Section 8.2 of Article VIII of the CC&Rs).
(ii) Amendment.  At least a majority of each class of membership must approve any amendments to the CC&Rs.  However, the percentage of Voting Power necessary to amend a specific clause shall not be less than the prescribed percentage of affirmative votes required for action to be taken under that clause.  (See Section 9.4(b) of Article IX of the CC&Rs).
Section 12.6.  Cumulative Voting.  Pursuant to Section 5.2 of the Bylaws, Cumulative Voting is allowed.  (See Section 5.2 of Article V of the Bylaws).

Article XIV: Definitions.

Section 13.1.  Mailed Ballot.  A “Mailed Ballot” is a written ballot that is mailed (or otherwise distributed) to every Member entitled to vote on the matter and that complies with the requirements of Article IV, above, Civil Code 1363.03(e) and Corporations Code 7513.  For the purposes of this definition, the term Mailed Ballot expressly does not include a written ballot distributed to the Members at a meeting and/or a Proxy.

Section 13.2.  Mark & Marked.  The terms “mark” and/or “Marked”  means a figure, identifiable written word or a mark such as “x” or “√” that a Member places on the ballot (or Proxy) to indicate a voting choice or selection.

Section 13.3. Member.  The definition of “Member” is as set forth in Section 1.34 of the CC&Rs means a person entitled to membership in the Bay Street One Condominium Association as provided herein.  For purposes of these rules the terms Owner and Member are interchangeable.

Section 13.4.  Member in Good Standing.  “Member in Good Standing” means a Member who owns a Unit that is in Good Standing.  A “Unit in Good Standing” is a Unit that is current in the payment of all dues, Assessments, fines, penalties and other charges imposed in accordance with the Governing Documents and who is in compliance with all of the provisions of the Governing Documents (i.e., a Member who has not received a notice and hearing and been disciplined under Article XII, above, for the Governing Documents Violations).  A “Member in Good Standing” is a “Member eligible to vote” for purposes of these rules.

Section 13.5.  Owner.  The definition of “Owner” is as set forth in Section 1.39 of the CC&Rs. Means the record holder of fee simple title to a Condominium, including Declarant, expressly excluding Persons having any interest merely as security for the performance of an obligation until such person obtains fee title thereto, and those parties who have leasehold interests in a Condominium.  If a Condominium is sold under a recorded contract of sale, the purchaser under the contract of sale, rather than the holder of the fee interest shall be considered the “Owner” from and after the date the Association receives written notice of the recorded contract.

Section 13.6.  Proxy.  The term “Proxy” means a written authorization Signed by a Member (or the authorized representative of the Member) that gives another Member the power to vote on behalf of that Member.  Proxies shall not be considered or used in lieu of a Mailed Ballot (or any other written Ballot).

Section 13.7.  Signed & Signature.  The terms “Signed” and/or “Signature” means the placing of the Member’s name on the Proxy or Ballot Return Envelope (whether by manual Signature, typewriting, telegraphic transmission, or otherwise) by the Member (or authorized representative of the Member).

Section 13.8.  Voting Power.  The term “Voting Power” means those Members who are eligible to vote on any matter, issue, or proposal properly presented to the Members for approval as of the record date.  (See Article V, above, for provisions pertaining to “record dates”).

Section 13.9.  Definitions Incorporated by Reference.  All terms used herein that are defined in the Bylaws and/or CC&Rs have the same meaning unless the context clearly indicates a contrary intention.
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